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The law would not recognize the right of state A to a
detached piece of its territory enclaved in state B's unless it
was possible for state A to use that right. The existence of a
right implies its exercise: without a right of free
communication the rights of a state to its exclaves would be
incapable of exercise and therefore nugatory. Hence there
is no need for an express treaty between the two states
concerned to give such a right: it is implicit in the very
existence of the enclave. If a treaty is made, it may well
regulate the exercise of this international way of necessity:
but in its absence the right of way will still exist, for the
necessity in still in being. (d’Olivier Farran, C. (1955)
International Enclaves and the Question of State Servitudes,
International and Comparative Law Quarterly, 4(April) 297,
pp. 304).
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On that view, there exists in customary international law a
right to free or innocent passage for purposes of trade,
travel and commerce over the territory of all States —
a right which derives from the fact of the existence of
international community and which is a direct consequence
of the interdependence of States .
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In terms of the problem of transit, there is room for the
view that States are not entitled arbitrarily to determine
that the enjoyment of a right of tranmsit is excluded by
considerations of security. What they may do is, by
reference to the factor of security, to indicate one route of
transit in preference to another or, possibly, to allow the
use of the route subject only to certain conditions. But it
must be doubted whether the discretion of the State
stretches beyond this.
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Article 12 - Exceptions in case of emergency

The measures of a general or particular character which a
Contracting State is obliged to take in case of an emergency
endangering its political existence or its safety may, in
exceptional cases and for as short a period as possible,
involve a deviation from the provisions of this Convention on
the understanding that the principle of freedom of transit
shall be observed to the utmost possible extent during such
a period.

Article 13 - Application of the Convention in time of war

This Convention does not prescribe the rights and duties of
belligerents and neutrals in time of war. The Convention
shall, however, continue in force in time of war so far as
such rights and duties permit.
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