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"Until recently, commentators have been reluctant to acknowledge that an
international armed conflict can occur between a state and a private actor. One
impact of the September 11 attacks is that the destruction inflicted by the
Qaeda terrorists has focused attention on a challenge that has more often faced
states dealing with internal threats. Today a nonstate actor can attain such a
level of organization and sophistication that it poses a threat comparable
to that presented by military forces acting for or on behalf of a state. Such
a group can field operational elements complete with a command
structure and planning organization. The scale and effects of these attacks
and their potential to be repeated or continued call for a response other
than one focused exclusively on law enforcement." 19017 w1721 18D MWATIN)
(Aw—>7 %




K. Watkin, Controlling the Use of Force: A Role for Human Rights Norms in
Contemporary Armed Conflict 98 A.J.I.L. (2004) 1.
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"Neither that Convention (.1.w — n°¥°2777 721'3 NIAR) nor the provisions of the
1907 Hague Conventions on occupation encompass all aspects of international
humanitarian law applicable to occupied territory. While arrest and
prosecution are an available option for dealing with threats to security, the
Geneva Convention does not give any concrete directions on how to confront
resistance movements militarily. An occupying power is going to face
situations of common criminal activity that are more suitable for a human
rights regime of accountability. Such situations could involve the operations of
the civilian police force of the occupied territory, as well as the security forces
of the occupying power. At the same time, an armed conflict may be
continuing and the hostilities may involve the direct participation of both
combatants and civilians. The term used by Francis Lieber for resisters in
occupied territory was "war--rebel," which meant one who "return[s] to war
after having been conquered." After a limited attempt to extend prisoner--of--
war status to members of organized resistance movements in the Third Geneva
Convention, Additional Protocol I now provides less stringent criteria for them
to gain combatant status. Operations against those combatants are covered by
international humanitarian law. A similar conclusion can be reached about
resistance movements whose members are unprivileged belligerents. While
their crimes are considered domestic in nature, unprivileged belligerents can
pose the same threat as combatants. Their resistance thus falls within the
category of armed conflict, as would operations by groups that use terrorist
tactics in conducting their resistance. The challenge lies in separating
incidents that are simply criminal in nature from those that form part of the
armed conflict. The difficulty of separating civil unrest from ongoing armed
resistance has been graphically illustrated in the attacks on forces of the
United Kingdom and the United States following the cessation of major
combat operations in Iraq on May 1, 2003. Criteria not that dissimilar to those
used to identify noninternational armed conflicts might be employed,
including the nature of the opposing force (i.e., Is the group organized to
conduct hostilities?), the level of violence used by the group, and the degree of
freedom of the group in terms of operating outside the occupying power's
control. "
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"Situations involving lengthy periods of occupation, such as in the Middle
East, complicate attempts to resolve the interface between human rights law
and international humanitarian law. Long--term governance might inevitably
create the expectation that international human rights norms associated with
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peaceful governance will apply. Yet even in the Israeli/Palestinian conflict
it is widely recognized that international humanitarian law applies in the
occupied territories. As a result, in addition to the provisions protecting
persons in occupied territories found in the 1907 Hague Regulations and
the Fourth Geneva Convention, the rules on the methods and means of
warfare will be applicable. International humanitarian law would
therefore govern the use of force relating to the conduct of hostilities. The
question is not necessarily whether individuals will be targeted but, rather,
whether the targeted person is "taking a direct part in hostilities" and whether
operations are conducted according to the laws governing armed conflict."
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“Targeted killing is an integral part of warfare... the lex specialis of
international humanitarian law recognizes the non-culpable homicide of
members of an opposing force during armed conflict."

Kenneth Watkin, Canada/United States Military Interoperability and Humanitarian
Law Issues: Land Mines, Terrorism, Military Objectives and Targeted Killing, 15
Duke Journal of Comparative and International Law (2005) 281.
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"Two main questions analyzed in that literature are relevant to this Article.
The first is whether extra-state hostilities should be classified as an armed
conflict. In this respect, the prevailing view in the literature is that the notion
of armed conflict (or war) should be expanded to include such hostilities.
Only a few scholars argue that the situation should not be conceived of as
war, and even those writers focus on the lack of justification for the use of
force against non-state actors rather than on the question of how to
classify such use of force once it has already occurred. The second question
has to do with how to classify extra-state hostilities within the traditional
categories of armed conflicts: inter-state armed conflicts and intra-state armed
conflicts. Many scholars refrain from taking a clear position on the question."

R. S. Schondorf, Extra-State Armed Conflicts: Is There A Need For a New Legal
Regime, 37 NYU Journal of Int’l Law and Politics (2005) 1.
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Finally, for the reasons stated above, it is possible to classify extra-state
hostilities as an armed conflict. Particular attention must be paid to the many
similarities this situation bears to other situations of ongoing hostilities that
are defined as an armed conflict. Current practice suggests that the tendency
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among states is indeed to view such hostilities as armed conflicts, and the
academic literature overwhelmingly favors such position."
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"Several experts said that the rules to be applied depended on the situation.
Accordingly, the existence of armed groups outside the control of the authorities
made it impossible to apply the rules of law enforcement. In such situations, one
could not insist on the application of — essentially insufficient — methods of law
enforcement instead of offering a realistic approach on how to deal with armed
groups. This would weaken respect for [HL by all those involved and, ultimately, lead
to a decrease in protection for the civilian population. Therefore, if necessary, the
rules of war must be applied side by side with law enforcement methods."

-2 RXNY 1017910 010°07 DX
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/STALL8/$File/Direct participation
_in_hostilities 2004 _eng.pdf
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"My conclusions are that neither the law-enforcement model, as reflected in
standards of IHR (International Human Rights), nor the armed conflict model,
as reflected in standards of IHL (International Humanitarian Law), provides an
adequate framework for the issue of transnational terror. I therefore conclude
by suggesting a framework that combines elements of both models."

David Kretzmer, Targeted Killing of Suspected Terrorists: Extra-Judicial Executions
or Legitimate Means of Defence? 16 EJIL (2005) 171.
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"A state may not use force if there are other means of defending itself. In the
present context the implication is that a state may not target suspected
terrorists if there is a reasonable possibility of apprehending them and
putting them on trial. Whether apprehension, arrest and trial are reasonable
alternatives will depend on whether the victim state has effective control over
the territory in which the terrorists are operating, and if it does not, on the
degree of willingness or capability of the de facto force in control of the


http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/5TALL8/$File/Direct_participation_in_hostilities_2004_eng.pdf
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/5TALL8/$File/Direct_participation_in_hostilities_2004_eng.pdf
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territory to arrest and try the terrorists, to extradite them, or, at the very least,

to take effective steps to stop their activities...

The targeting of suspected terrorists must be limited to cases in which there is
credible evidence that the targeted persons are actively involved in planning or

preparing further terrorist attacks against the victim state and no other
operational means of stopping these attacks are available. "
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"An enemy civilian who does not take arms, and does not otherwise
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participate actively in the hostilities, is guaranteed by LOIAC not only his life,

health and dignity (as is done with respect to prisoners of war), but even his

personal liberty which cannot be withheld (through detention) without cause.
However, a person is not entitled to wear simultaneously two caps: the hat of a
civilian and the helmet of a soldier. A person who engages in military raids by
night, while purporting to be an innocent civilian by day, is neither a civilian
nor a lawful combatant. He is an unlawful combatant. He is a combatant in

the sense that he can be lawfully targeted by the enemy, but he cannot

claim the privileges appertaining to lawful combatancy."

Y. Dinstein, The Conduct of Hostilities Under the Law of International Armed
Conflict (Cambridge, 2004).
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"Is it permissible to target specific individuals who are members of the armed
forces. As indicated, all combatants can be lawfully targeted. This
includes all members of the armed forces, whether or not they are actually
engaged in combat. When a person takes up arms or merely dons a uniform
as a member of the armed forces, he automatically exposes himself to enemy
attack. LOIAC (Law of International Armed Conflict) prohibits treacherous
killing of enemy individuals. It does not preclude singling out an individual
enemy combatant as a target, if the attack is carried out without treachery.
Differently put, that prohibition of treacherous killing does not cover 'attacks,
by regular armed military forces, on specific individuals who are themselves
legitimate military targets'.

Thus, the use by Israel of helicopters (firing missiles), tanks and regular
infantry units in 2001/3 to target individual Palestinian fighters accused
of terrorism, was not in breach of LOIAC."

212°077 MWD NRY L5993 7RI 212°07 NP1TA IR 79197 '911D 03 NI ,an1T mna 25
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"Finally, for targeted killing to be legal, the targets must be combatants. Under
the laws of war and armed conflict, combatants are subject to attack, raising
the question of just what constitutes a combatant. It is true that the
Palestinians, lacking a state, do not field a regular army with uniformed
soldiers. This does not mean, however, that terrorists cannot be considered
combatants. What is critical is whether the objects of the targeted killings pose
an armed threat to Israeli security. If they do, then they are combatants,
regardless of whether they wear a uniform.

Since most of the targets of Israeli strikes have been members of militant
organizations that call for the destruction of Israel through military
struggle, they present an armed threat and are subject to attack.
Moreover, most experts on international law argue that even civilians can be
considered combatants if they are part of the military chain of command that
poses a threat to your country. Here again the United States appears to be
supportive of Israeli policy in deed, though not in word. In November 2002,
the United States used an unmanned Predator aircraft to launch a missile that
killed a senior al-Qaeda operative travelling with five associates by car in
Yemen. In commenting on the killing, a Pentagon official remarked, "We're at
war with Al Qaeda. If we find an enemy combatant, then we should be able to
use military forces to take military action against them." This rationale mirrors
the Israeli justification for targeted killing."

S. R. David, Israel's Policy of Targeted Killing (Debate) 17 Ethics & Int'l Affs.
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"Charles Allen made it clear that the U.S. military saw the same rules
governing this conflict as traditional, "battlefield" wars: "When we have a
lawful military target that the commander determines needs to be taken out,
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there is by no means a requirement under the law of armed conflict that we
must send a warning to these people, and say, ‘You may surrender rather than
be targeted.’"

— 200X

A. Dworkin, Law and the Campaign Against Terror: The Case from the Pentagon,
available at: http://www.globalpolicy.org/intljustice/general/2002/1216terror.htm.
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“When the armed conflict is essentially between a state and the terrorist group,
the theory that the terrorists are civilians simply does not make sense. An
armed conflict model of law (as opposed to a law-enforcement model) cannot
be applicable if only one party to the conflict has combatants.”
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"The outcome of that debate does not alter the fact that persons taking a direct
part in hostilities are subject to being lawfully targeted by the opposing force.
Under both Additional Protocols, the direct involvement of civilians in
hostilities does not affect their legal status, but it does mean that they will
lose the protection of that status and could be targeted. Consequently, the
principle of distinction is perhaps more accurately described as distinguishing
between combatants, legal or otherwise, and those civilians who do not take a
direct part in hostilities."
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“Targeted killing is an integral part of warfare... the lex specialis of
international humanitarian law recognizes the non-culpable homicide of
members of an opposing force during armed conflict.

Kenneth Watkin, Canada/United States Military Interoperability and Humanitarian
Law Issues: Land Mines, Terrorism, Military Objectives and Targeted Killing 15
Duke Journal of Comparative and International Law (2005) 281.
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Brenda L. Godfrey, Authorization to Kill Terrorist Leaders and Those Who Harbor
Them: An International Analysis of Defensive Assasination, 4 San Diego Int’l L. J.
491.
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"One military law expert suggests that the employment of “clandestine, low
visibility or overt military force would not constitute assassination if U.S.
military forces were employed against the combatant forces of another nation,
a guerilla force, or a terrorist or other organization whose actions pose a
threat to the security of the United States.” This suggestion makes sense

because the objective of the killing is not to murder but to protect the
country’s citizens from harm."
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"In particular, a lawful combatant is a belligerent who observes the laws of
war, in addition to being commanded by a person responsible for his
subordinates; wearing a distinctive emblem; and carrying arms openly. On the
other hand, terrorists that use transnational force against innocent civilians in
situations that constitute an armed attack under the UN Charter are unlawful
combatants under the laws of war.

The six suspected terrorists in Yemen were lawfully targeted by the U.S.
Predator. As unlawful combatants, the suspected terrorists enjoyed no
more rights than they would have if they had been lawful combatants.
Therefore, the U.S. was justified in targeting the six individuals based
upon their suspected status as al--Qaeda members and support of
terrorist operations."

N. G. Printer, The Use of Force Against Non-State Actors Under International Law:
An Analysis of the U.S. Predator Strike in Yemen 8 UCLA J. Int'l L. & For. Aff. 331
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"Furthermore, according a protected status to terrorists would only create an
incentive for noncompliance with the laws and customs of war. If a terrorist
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could claim a privileged status, he would, in effect, be rewarded for
disobeying the rules. This result would promote violations of the laws of war
and undercut the primary purpose of LOAC to limit the horrors of combat. To
be true to the theoretical underpinnings engendering the distinctions between
combatants and noncombatants, the law should only grant an elevated status to
those who abide by the rules. In addition, practical considerations dictate that
terrorists should not occupy a protected status. If a terrorist was considered a
protected person, he could use force without being subject to counter force. A
state subjected to a terrorist attack would effectively be deprived of the right
of self--defense. If terrorists were allowed to occupy a protected status, a state
could not lawfully respond to a terrorist attack because protected persons are
unlawful targets. In effect, terrorists would be legally bulletproof. They would
enjoy the best of both worlds by being able to target the enemy, albeit
unlawfully, while at the same time being immune from the threat of counter
force. This is undesirable in that the law does not allow a person to be "a
combatant and a noncombatant at the same time." Thus, al--Qaeda terrorists
should not be able to claim a protected status."
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“Hence, the latter wars do not take the conventional form of soldiers from one
side of the conflict fighting directly against soldiers from the other side in an
open space — in trenches, in the air, or at sea, remote from civilian life. Indeed,
they take a rather different form. If we are to continue to adhere to the
fundamental idea of just war theory, namely, that wars are fought between
combatants only and should avoid targeting non-combatants, we must
conclude that in wars against terror, too, the combatants of the terrorized
country may direct their weapons only at members and activists in the terror
organizations against which they are fighting... all members of the relevant
terror organizations are legitimate targets and may be killed by the terrorized
side in the basis of the latter’s right to self-defense...

Targeted Kkilling is the most natural application of the principles of jus in
bello in wars against terror."
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"... it is my claim, that there is a profound inconsistency in, on the one hand,
accepting the legitimacy of killing in conventional wars but, on the other,
making a moral objection to targeted killing in wars against terror. "

MIYWR N 201 O3 RIT TP 212702 WRWAW 1000 D119 M) 0 e 34
— (186 T1y) .MypIp NPRIX MWD 13,0 A3 T2 5w NnR



12

"The moral legitimacy of targeted killing becomes even clearer when
compared to the alternative means of fighting terror — that is, the massive
invasion of the community that shelters and supports the terrorists in an
attempt to catch or kill the terrorists and destroy their infrastructure... "

D. Statman, Targeted Killing 5 Theoretical Inq. L. (2004) 178
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"Active self-defense (in the form of targeted killing), if properly executed, not
only enables the State to more effectively protect itself within a legal context
but also leads to minimizing the los of innocent civilians caught between the
terrorists (who regularly violate international law by using innocents as human
shields) and the State. “In time of war or armed conflict innocents always
become casualties. It is precisely because targeted killing, when carried out
correctly, minimizes such casualties, that it is a preferable option to bombing
or large-scale military sweeps that do far more harm to genuine non-
combatants."

Amos Guiora, War Crimes Research Symposium: “Terrorism on Trial”: Targeted
Killing as Active Self Defense 37 Case W. Res. J. Int’l L. 319
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"An area of controversy has been whether a terrorist or other non-state actor
must have a weapon in their hand in order to be targeted. This appears
reflective of a human rights-based approach using force, and unfortunately,
does not address the group nature of participation in hostilities and the greater
level of violence associated with armed conflict. In that regard, participation in
combat is inherently a group activity with combat functions such as fighters,
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commanders, planners, intelligence gatherers and logistics personnel being
carried out by members of the group... The attempts to limit the exposure of
civilians to the risk of being targeted to the time when they have weapons in
their hands has introduced concerns about a “revolving door” of protection for
unlawful combatants... adopting a policy where a state would have to wait
while the next attack is being planned and organized could erode rather then
strengthen the credibility of humanitarian law."
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"A strong argument can be made that members of a terrorist organization
involved in an armed conflict should remain at risk of being targeted as long
as they act as “combatants” (albeit without lawful status). Their status as
“unprivileged belligerents” would be determined by the participation of
their group in an armed conflict and the “function” that the individuals
perform within that organization... members of the organization
employed in supplying weapons and or carrying out intelligence activities
could be attacked. These participants in hostilities could regain the protection
afforded in article 51 of Additional Protocol I by becoming hors de combat or
by taking concrete steps such as surrendering... This would include not only
the hands-on killers but also those who perform command and support
functions similar to those carried out by uniformed personnel in regular armed
forces."

— (17 Tnv2) 292 v WK ,2004 NIWN 1NRHA 19

"One approach to the temporal limitation found in the phrase "for such time
as" (Art. 53(1) of Protocol I) has been to suggest that targeting civilian
participants should be limited to times when they are firing weapons or
otherwise posing an immediate threat. When not so engaged, these civilians
would not be attacked. While designed to maximize the protection of
uninvolved civilians, this interpretation might erode the humanitarian shield
extended to civilians under Additional Protocol I because groups could take
advantage of it by planning operations when not bearing arms or overtly
conducting operations. Concern has long been expressed over the idea of such
a "revolving door" of protection. Unfortunately, there is limited judicial
guidance on this issue, as the case law has primarily dealt with the killing of
persons who were hors de combat. The argument that civilians are protected
unless engaged in overtly aggressive acts like carrying weapons may be
particularly difficult to maintain where armed groups are technically accorded
civilian status by virtue of not being considered lawful combatants. To the
extent that civilians fulfill the same function as combatants, either in the
armed forces or as part of the organization of an "illegitimate' nonstate
actor, they are logically subject to targeting under the same provisions of
international humanitarian law."
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"Therefore, there should be some leeway on the timeliness of the response
within the necessity requirement where a terrorist attack has occurred. It is in
the interest of protecting the world’s innocents as a whole that there should be
some flexibility built into the doctrine. Otherwise, the terrorist wins by having
the luxury of remaining hidden and forestalling the state’s right to come after
him."
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“Article 51(3) refers to such time as the civilians are taking a direct part in the
hostilities. In the opinion mentioned above, Professor Cassese is adamant that this
term must be given a narrow meaning. It is only while the persons are actually
engaged in carrying out their hostile acts that they may be targeted. As soon as they
have completed the hostile act, they once again enjoy the same protection as every
other civilian. This view is supported by the ICRC Commentary on API.

If we accept this narrow interpretation, terrorists enjoy the best of both worlds - they
can remain civilians most of the time and only endanger their protection as civilians
while actually in the process of carrying out a terrorist act. Is this theory, which has
been termed the 'revolving door' theory, tenable? The Inter-American Commission on
Human Rights seemed to have its doubts. So do some experts. It has been argued that
the contemporary definition of civilians should rest on their inoffensive character and
that civilians 'can lose their civilian status whenever they become "offensive" - that is,
whenever they take action against military forces or their fellow citizens'. Another
argument is that a 'combatant-like' approach based on membership in the military
wing of a group involved in hostilities, rather than on individual actions, should be
adopted in deciding whether persons may be targeted.

If we adopt the restricted theory, according to which international terrorists are
civilians who may only be targeted while taking a direct part in hostilities, the right of
self-defence under Article 51 of the UN Charter following an armed attack by a
terrorist group may become meaningless. As any action carried out in self-defence
must comply with ius in bello, targeting the terrorists regarded as responsible for the
attack will not be lawful unless they are targeted while carrying out an attack. This
does not seem to make much sense.”
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“Thus, combatants are only those persons who take an active part in
hostilities. Note, however, that this does not mean that such persons are
combatants only for such time as they take part in the hostilities, but merely
that their actual participation is what makes the combatants, and not their
membership in a certain organization. The conclusion would be that while the
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armed conflict continues members of the terrorist group who have taken an
active part in hostilities are combatants who may be targeted. Other persons
are civilians who may only be targeted ‘for such time as they take a direct part
in hostilities’.
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"As a consequence, in non-international conflict (regardless of the
applicability of Additional Protocol II) there are two categories of persons: on
the one hand "fighters", and, on the other hand, protected civilians, as well as
civilians who have temporarily lost their protection against direct attack.
"Fighters" are persons who belong to that part of the administrative
organization of a party to a conflict that constitutes its armed forces. They do
not lose membership by working during the day and fighting only at
night.

On the other hand, civilians who do not belong to an armed organization, lose
protection only while directly participating in hostilities.

Consequently, according to Additional Protocol II and customary law,
both "fighters' (for the entire duration of their membership in the armed
organization) and unprotected civilians (for the duration of their DPH)
constitute legitimate military objectives."
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