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“Under normal circumstances an occupied may
not appropriate or seize on a permanent basis
any immovable private property but on the other
hand a temporary use of land and buildings for
various purposes appears permissible under a
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plea of military necessity” (G. von Glahn, The
Occupation of Enemy Territory: A Commentary on
the law and Practice of Belligerenl Occupation
186 (1957)).
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“IITt will be for the Occupying Power to judge the
importance of such military requirements” (J.S.
Pictet, Commentary IV Geneva Convention-
Relative to the Protection of Civilian Persons in
Time of War 302 (1958)) (7vp°d — 12717).
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“[A] theory that posits that the fact that civilians
are living in an illegal settlement should prevent a
party to the conflict from taking any measures to
protect them would seem to contradict
fundamental notions of international humanitarian
law. After all, the measures may be needed to
protect civilians (rather than the settlements in
which they live) against a serious violation of IHL”
(93 'ny ,'%Ip).
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“What are the legal consequences arising from
the construction of the wall being built by Israel,
the occupying Power, in the Occupied Palestinian
Territory, including in and around East Jerusalem,
as described in the report of the Secretary-
General, considering the rules and principles of
international law, including the Fourth Geneva
Convention of 1949, and relevant Security Council
and General Assembly resolutions?” (Resolution
ES-10/14).
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“To sum up, the Court, from the material available
to it, is not convinced that the specific course
Israel has chosen for the wall was necessary to
attain its security objectives. The wall, along the
route chosen, and its associated regime gravely
infringe a number of rights of Palestinians
residing in the territory occupied by lIsrael, and
the infringements resulting from that route cannot
be justified by military exigencies or by the
requirements of national security or public order.
The construction of such a wall accordingly
constitutes breaches by Israel of various of its
obligations under the applicable international
humanitarian law and human rights instruments”
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“The fact remains that Israel has to face
numerous indiscriminate and deadly acts of
violence againt its civilian population. It has the
right, and indeed the duty, to respond in order to
protect the life of its citizens. The measures taken
are bound nonetheless to remain in conformity
with applicable international law” (sec. 141).
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“To sum up, the Court, from the material available
to it, is not convinced that the specific course
Israel has chosen for the wall was necessary to
attain its security objectives. The wall, along the
route chosen, and its associated regime gravely
infringe a number of rights to Palestinians
residing in the territory occupied by lIsrael, and
the infringements resulting from that route cannot
be justified by military exigencies or by the
requirement of national security or public order.
The construction of such a wall accordingly
constitutes breaches by Israel of various of its
obligations under the applicable international
humanitarian law and human rights instruments”
(para. 137).
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“[O]n the material before it, the Court is not
convinced that the destructions carried out
contrary to the prohibition in Article 53 of the
Fourth Geneva Convention were rendered
absolutely necessary by military operations”
(para. 135).
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“On the basis of the information available to it, the
Court finds that these conditions are not met in
the present instance” (para. 136).
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“IT]he Court, from the material available to it, is
not convinced that the specific course Israel has
chosen for the wall was necessary to attain its
security objectives” (para 137).
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“In the light of the material before it, the Court is
not convinced that the construction of the wall
along the route chosen was the only means to
safeguard the interest of Israel against the peril
which it has invoked as justification for the
construction” (para. 140).
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“I am compelled to vote against the Court’s
finding on the merits because the Court did not
have before it the requisite factual bases for its
sweeping findings” (para 1).
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“ITo] reach that conclusion with regard to the wall
as a whole without having before it or seeking to
ascertain all relevant facts bearing directly on
issues of Israel’s legitimate right of self defence,
military necessity and security needs, given the
repeated deadly terrorist attacks in and upon
Israel proper coming from the Occupied
Palestinian Territory to which Israel has been and
continues to be subject, cannot be justified as a
matter of law. The nature of these cross-Green
Line attacks and their impact on Israel and its
population are never really seriously examined by
the Court, and the dossier provided the Court by
the United Nations on which the Court to a large
extent bases its findings basely touches on that
subject” (para 3).
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“IT]he present Opinion could have reflected in a
more satisfactory way the interests at stake for all
those living in the region. The rather oblique
reference to terrorist acts which can be found at
several places in the Opinion, are in my view not
sufficient for this purpose” (para. 13).
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“What seems to be wanting, however, is the
material explaining the Israeli side of the picture,
especially in the context of why and how the
construction of the wall as it is actually planned
and implemented is necessary and appropriate”
(para. 22).
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“It seems clear to me that here the Court is in
effect admitting the fact that elaborate material on
this point from the Israeli side is not available,
rather than engaging in a rebuttal of the
arguments of Israel on the basis of the material
that might have been made available by Israel on
this point” (para. 23).
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“Whilst the Court notes the assurance given by
Israel that the construction of the wall does not
amount to annexation and that the wall is of a
temporary nature... it nevertheless cannot remain
indifferent to certain fears expressed to it that the
route of the wall will prejudge the future frontier
between Israel and Palestine, and the fear that
Israel may integrate the settlements and their
means of access. The Court considers that the
construction of the wall and its associated regime
create a ‘fait accompli’ on the ground that could
well become permanent, in which case, and
notwithstanding the formal characterization of the
wall by Israel, it would be tantamount to de facto
annexation” (para. 121).
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... | am compelled to vote against the Court’s
findings on the merits because the Court did not
have before it the requisite factual bases for its
sweeping findings; it should therefore have
declined to hear the case...
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